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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon N.D. Griffiths (Minister for Racing and Gaming) in charge of the Bill. 

Debate was interrupted after clause 76 had been agreed to. 

Clause 77:  Human Tissue and Transplant Act 1982 amended -  

Hon PETER FOSS:  The Opposition does not oppose this clause, but I will speak to clause 78 and draw attention 
to our amendment that deals with its drafting.   

Hon BARBARA SCOTT:  I seek some clarification from the minister.  Under the Human Tissue and Transplant 
Act 1982, in the event of the death of a couple’s child, the State deems that the senior partner of the couple has 
the right to determine whether the dead child’s tissues can be used.  This Bill will provide access to the Human 
Tissue and Transplant Act.  Flowing from that, the same right would be given to same-sex couples.  Will the 
minister explain to Parliament who would be determined as the senior partner?  In the original Act it is the 
father.  

Hon N.D. GRIFFITHS:  The member has raised an issue that is dealt with in clause 78.  The current priorities 
are set out in the Act and the Bill sets out a priority.  

Clause put and passed. 

Clause 78:  Section 3 amended -  

Hon PETER FOSS:  I have an amendment to move on this clause; however, before I move it, I will refer 
members to section 3(1) of the Human Tissue and Transplant Act, which relates to the definition of the next of 
kin.  Section 3(1)(a) refers to people under the age of 18 and section 3(1)(b) deals with a person other than a 
child.  It is sad to read section 3(1) because of the nature of the beast about which it talks.  This refers to a person 
under the age of 18 years and his or her senior next of kin.  Subparagraph (i) includes the spouse of a child.  A 
person under the age of 18 years can have a spouse, although the commonwealth law requires the consent of a 
magistrate.   

This legislation will substitute the following - 

(i) if the child has both a spouse, and a defacto partner . . .  

We are now contemplating an under 18-year-old who has had a spouse and who now has a de facto partner.  It 
worries me what else we will contemplate in legislation.  Has our society become so sick that we are now 
catering for such a possibility?   

If the child has both a spouse - achieved with the permission of the court - and a de facto partner who has 
attained the age of 18 years, the senior available next of kin can be the spouse or the de facto partner with whom 
the spouse is living as a spouse or de facto partner.  I assume that the words “who has attained the age of 18 
years” govern only the words “de facto partner”.  Are we so obsessed with equality between marriage and de 
facto relationships that we are contemplating depriving a marriage partner of the right to be the senior available 
next of kin because he or she is not 18 years old?   

The provision can be read that way.  I hope that those words govern only the words “de facto partner”.  If that is 
not correct, and the spouse of a child must be over the age of 18 before he or she can be deemed the senior 
available next of kin, that is disgusting.  It appears that we have become so obsessed with equality between the 
status of marriage and de facto partnerships that we are raising the bar for only the legally married person.  I 
hope and trust that the minister will confirm that that is not the intention.  

Hon N.D. Griffiths:  The spouse can be under the age of 18 years. 

Hon PETER FOSS:  I am pleased to have that confirmation of my reading of the amendment.  I want it on the 
record so that no-one will say that the words qualify both the spouse and the de facto partner.  That is one 
possible interpretation, although I do not believe it is reasonable.  I am pleased the minister has confirmed my 
interpretation.  That is good news.  However, it is not good news that we are contemplating giving a de facto 
partner who has attained the age of 18 years the same rights that a spouse under the age of 18 years gets only 
after obtaining the court’s permission to marry.   
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The commonwealth law goes to great lengths to protect young people from ending up in relationships such as 
marriage without the consent of the court, but it does not address de facto relationships.  We do not seem to think 
that that is necessary as far as this law is concerned.  

Subparagraph (ia) includes in the definition of senior available next of kin - 

the spouse, or de facto partner who has attained the age of 18 years, of the child;   

We are giving priority to a de facto partner of a child who has not had to obtain court permission to enter into the 
relationship.  Those people, whose relationships are not governed by law, get priority over the lawful spouse 
who has obtained court permission to enter into that relationship.  It is wrong that we are treating the child as an 
adult and giving the de facto who has attained the age of 18 years greater status than a spouse just because he or 
she happens to be living with a de facto.   

I deplore that we must contemplate the situation for an under 18-year-old who has been married and who is now 
in a de facto relationship.  I move - 

Page 44, lines 13 to 25 - To delete the lines.  

Amendment put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Christine Sharp 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Tom Stephens 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Simon O’Brien Hon Ken Travers 

Amendment thus negatived.   

Clause put and passed. 

Clause 79:  Inheritance (Family and Dependants Provision) Act 1972 amended - 

Hon PETER FOSS:  We do not have a fundamental objection to this part.  We believe that there are some 
inherent problems in giving to a de facto, with such a broad definition as is contained in the Inheritance (Family 
and Dependants Provision) Act, the rights that are contained in the Bill.  We do not have a problem with de 
factos having rights; that is perfectly okay.  However, we think the definition in proposed section 13A of the 
Interpretation Act is so broad that this is one of the circumstances in which it would have been appropriate for a 
modification of that amendment to have taken place.  We do not propose that modification, but we point out that 
we think that there are problems here and we suggest that the Government should have considered it a bit more 
carefully.   

Clause put and passed. 

Clause 80:  Section 4 amended - 

Hon MURRAY CRIDDLE:  Will the minister give us his interpretation of the clause? 

Hon N.D. GRIFFITHS:  Clause 80 seeks to amend section 4 of the Inheritance (Family and Dependants 
Provision) Act, which is an interpretation section.  Clause 80(1) seeks to delete “or adopted” from the definition 
of “child” and “grandchild” in section 4(1), and subclause (2) seeks to amend section 4(4) by deleting words and 
inserting instead - 
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parent and a child and any other relationship traced . . . through that relationship, shall be recognised 
only if parentage is admitted . . . or established against the parent in the parent’s  

The purpose is to include the definition of parents, and is a result of the amendments to the Artificial Conception 
Act.  It seeks to deal with the relationship between a parent and a child as a result of that for the purposes of this 
Act.  It is consequential upon issues that we have dealt with relating to the Artificial Conception Act.   

Clause put and passed. 

Clause 81 put and passed. 

Clause 82:  Applications regarding the estates of persons who died before the commencement of this Part - 

Hon MURRAY CRIDDLE:  What is the application of this clause to estates of persons who died before the 
commencement of this part?  Questions have arisen regarding family farms and the like. 

Hon N.D. GRIFFITHS:  I make it clear that this is not a matter of retrospectivity.  An application for the 
provision of an estate of a person who died before the commencement of this proposed Act is to be dealt with as 
if the amendments had not been made.   

Clause put and passed. 

The CHAIRMAN:  Before the minister reports progress I indicate that clauses 83 and 84, which relate to the 
Interpretation Act 1984, have already been dealt with.  Therefore, we now move to part 15, which deals with the 
Law Reform (Decriminalization of Sodomy) Act 1989.   

Progress reported and leave granted to sit again at a later stage, on motion by Hon N.D. Griffiths 
(Minister for Racing and Gaming). 
[Continued on page 8577.] 

Sitting suspended from 5.58 to 7.30 pm 
 


